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IN THE 


GJmtrt of Appeals, of the Sistrirt of (Eolumfaia 

April Term, 1919. 

I 

I 

I 

I 

No. 3278. 


Grace McMillan Gibson, Appellant, 

vs. 

Ethel M. Gernat, Appellee. 


Appeal from the Supreme Court of. the 
District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Appellant’s Statement of the Case is correct in so far as 
it goes, but is not deemed sufficiently full and complete to 
present the questions on review. 

The appellant (defendant below), Grace McMillan Gib¬ 
son, was the fee simple owner of 1712 Rhode Island Ave- 
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nue, N. W., Washington, D; C. (R. 13), a private resi¬ 
dence, an. English basement house of four stories in height 
(R. 9), having occupied the same as her home for several 
years prior to the date of the occurrence complained of. 

There were two stairways leading from the third to the 
fourth floors of the house and an elevator or dumb waiter 
used for taking up firewood, trunks, laundry, or anything 
that was heavy, which ran from the basement to the fourth 
floor; the elevator door on the fourth floor being three feet 
from the top of the back stairway and the door when opened 
coming in contact with the newel post at the head of the 
back stairway (R. 13). The openings to the elevator were 
just ordinary doors just the same as any other door and the 
appearance of the fastening on the elevator door on the 
fourth floor as compared to other doors on that floor was 
just the same (R. 13). On the third floor inside of the door 
there was a small gate (R. 11, 13). The plaintiff below 
(appellee here), Ethel M. Gernat, knew of the presence and 
position on the third floor of the elevator (R. 9), but she 
had no duties to perform in. connection with the fourth floor 
except at the front of the house, where the playrooms were, 
and appellant had not at any time sent appellee to the fourth 
floor back to the servants’ rooms or any other rooms up 
there (R. 16). Plaintiff testified she had had no occasion 
to make use of the back part of the fourth floor where the 
elevator was (R. 12). 

On November 23, 1916, appellant employed appellee as a 
nursery governess in her home (R. 9). Five weeks there¬ 
after, on January 1, 1917, between 10 and 11 o’clock P. M., 
while appellant’s personal maid and chambermaid were in 
bed (R. 14-15) and the second man or butler’s assistant was 
not in the house (R. 16), appellant returned home, opened 
the front door with a latch key and went up to the third 
floor (R. 17), where appellee, who had spent the evening 


o 

in the sewing room adjoining the little's girl’s bed room, 
hearing her come up the stairs, met her and inquired if there 
was anything she could do for her (R. 10, 17). Apj>ellant 
said she had been ringing the bell and no one answered and 
asked if appellee knew where “Hugh,” the “butler’s 1 assis¬ 
tant, or second man” (R. 16) was. Appellee (plaintiff) 
answered that she did not. Whereupon appellant requested 
her to “call” or “find” him, that he was not in the pantry or 
downstairs and might be in his room (R. 10, 17). Appellee 
did not know where Hugh’s room was, but knew that all of 
the help slept on the fourth floor and she had seen them 
come up and down the back stairway (R. 10). 

Appellee went to the back stairway on the third floor, 
opened the swinging door and called the man several times, 
obtaining no answer, she went up the stairs, as she ascended 
the swinging door “quite closed” (R. 11) and she was in 
darkness. While calling the man and feeling for in elec¬ 
tric light button, her hand came in contact with the handle 
of a door ajar, which she lightly pulled toward her and 
which came “quite easily” (R. 11); took one step fprward, 
still calling the man and at that moment fell through the 
elevator shaft from the fourth floor to the basement ( R. 11). 

Appellee (plaintiff) was promptly removed to the Emer¬ 
gency Hospital, where after several days X-ray pictures 
were taken of her wounds and about a week after (he acci¬ 
dent she was operated upon and the broken bones wired 
together. Her injuries were a fracture of the pelvis, injuries 
to the sacroiliac joint, wounds at the base of the spine, on 
the hip, inside of the knee, on one hand, on one foot and 
other parts of her body (R. 12). She remained in the 
hospital for over eight months, except that after six months 
in the hospital she made a brief trip to Chicago aqd return 

I 

on a stretcher, to appear in court as a witness for a friend 
(R. 12). Appellee has a diseased condition of £he bone 
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where the two pubic bones join together, partial motor 
paralysis in the lower part of the right foot; walks with a 
decided limp (R. 14) and will “never be able to perform 
the duties of a nursery governess requiring the full physical 
care of children"’ (R. 12). 

ARGUMENT. 

The testimony in this case given by the plaintiff and wit¬ 
nesses for the plaintiff is clear and unequivocal. Some of 
the testimony of witnesses for the defendant (appellant) is 
subject to misconstruction, unless carefully analyzed. The 
testimony of the defendant herself (appellant here) pre¬ 
sents the very unusual spectacle of extensive and detailed 
statements upon the most vital point in the case by the wit¬ 
ness who upon the following day after the case had been 
reopened by leave of court corrected her testimony by 
broadly and completely retracting all of her former state¬ 
ments upon the point. 

Therefore it seems important to consider: 

1. The Pleadings. 

2. The Evidence. 

3. Assignment of Errors 

4. Conflict in Brief for Appellant. 

5. The Law. 

I. THE PLEADINGS. 

Upon pages four, five and six of their brief, counsel for 
appellant deal with the pleadings. 

In reply thereto it seems sufficient to say that if the legal 
duty of appellant (defendant) was, perchance, stated too 
broadly in one part of the declaration, the greater includes 
the lesser, and the duty of the defendant to keep the prem¬ 
ises in such condition to furnish the employee a reasonably 
safe place to work was, therefore, covered. 


In addition to the part objected to the declaration further 
states: “* * * and particularly was it then and there 

the duty of the defendant to keep a certain elevator or 
‘dumb-waiter’ then and there within the said premises 

* * * in such safe and mechanically proper condition 

* * * so as to effectually protect persons rightfully and 

lawfully in and upon the property * * *” (R. 2). j 

No demurrer or motion to strike out a part of the declar¬ 
ation was filed. 

Any possible over-statement of the legal duty of the de¬ 
fendant was fully cured by the Court in charging the jury 
as follows: 

| 

“* * * If at the time of the accident to her she was 

acting within the scope of her employment, then it is true 
that the defendant rested under the legal duty to exercise 
reasonable care to provide for her a reasonably safe place 
in which to perform her duties, considering all the circum¬ 
stances in the case. It is claimed in the declaration that 
there was a failure on the part of the defendant Mrs. Gib¬ 
son, to fulfill that duty, in that the elevator was without 
proper protection. It is a question of fact for you to deter¬ 
mine whether it was left without proper protection sb that 
it was unsafe and not a reasonably safe place for the plain¬ 
tiff to be about her duties. * * *” (R. 24). 

II. THE EVIDENCE. j 

A. Did the appellant (defendant below) have any 
intimate knowledge as to physical conditions about the 
elevator shaft opening upon the fourth floor? 

B. Did she concern herself at all as to that matter 
beyond designating the “second man or butler’s assis¬ 
tant” to operate the elevator or dumb waiter and order 
the servants to keep the elevator doors locked? 
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The testimony of the appellant was as follows: 

By Mr. Littlepage: 

Q. Mrs. Gibson, you have testified about the eleva¬ 
tor and the stairway. Was that stairway that led up 
to the third floor just an ordinary stairway? A. How 
do you mean? 

Q. Well-. A. The back stairway? 

Q. Yes; the back stairway. Is that just an ordinary 
stairway? A. Yes. 

Q. It led up to this elevator on the fourth floor? 
A. Yes. 

Q. And the door opening into the elevator, I believe 
you stated something about doors—was this an ordi¬ 
nary door? A. Yes, with a lock. 

Q. With a knob on it. A. Yes. 

Q. Just such a door as opens into halls. A. Yes. 

Q. And other rooms? A. Yes. 

Q. The same kind of door that opens into the bed¬ 
rooms of the servants on the fourth floor. A. Yes. 

Q. Was there anything else after opening that door 
there in that elevator, except the door ? A. There was 
a little gateway, a small- 

Q. On the fourth floor? A. On the third floor. 

Q. Yes? A. And there was one on the fourth floor, 
but I don’t know whether that was in at that time. 

Q. At that time, it was not. A. No; I would not 
be certain of that.” 

Defendant further testified that it was Miss Gernat’s duty 
to follow her instructions about servants in the house. 

Re-direct examination: 

Court: I do not think I quite understand the witness as 
to the gate on the fourth floor, as to the elevator. I had 
the reporter to read to me at the Bench, and he has it down 
as having said that there was a gate for that door, but that 
she does not know whether it was in. I think the jury 
ought to know the exact physical situation there, whether 
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she means it was an adjustable, removable door, or what 
it was. 

The witness: Yes, I do. | 

Mr. Littlepage: If your Honor please, I intended! to try 
to cure that by this photograph, if possible, and I exhibited 
it to Mrs. Gibson first, Photograph No. 4, which, at first, 
she did not recognize, and asked her if it showed the condi- 

i 

tion. She did not recognize it, and then I exhibited Photo¬ 
graph No. 3, which shows the door closed, then she recog- 
. ° 
mzed No. 3 and 4, and, as I understood it, identified them 

as showing the condition at that time. 

The witness: Well, I would not be certain, because the 
gate should have been in at the top door. (Italics supplied.) 

By the Court: j 

Q. What kind of a gate was it, and how did it! go in? 
A. You see, the elevator was there when I bought the 
house. 

Q. I am speaking of at this time. A. Well, I know there 
was one on the second floor, and there should have been one 
in the basement and at the top floor. 

Q. Was there one in actual use? A. Yes. 

Q. On the fourth floor? A. There was one. It may 
have been—•— 

O. When was it there? A. I had them made apd when 
I looked there, they were there, but I don’t remember 
whether they were positively in on that night. j 

The Court: I can not submit this case to the jury with¬ 
out knowing what the fact is about that gate. 

Bv the Court: I. 

O. When had you seen that there before—the last time 
you had ever seen it there on the fourth floor? jA. Welk 
about a week previous. | 




Q. You had seen it in place ? A. When I was up on the 
floor; yes, sir. 

Q. How did it fit in? A. It was made by a carpenter 
and fitted in on the sides and it swung open, and it could be 
lifted out; but I had it put in for the protection of my 
children. 

The Court: I leave the rest of it to counsel to follow up 
as far as thev choose, but thev realize that when it comes 
to submitting the case to the jury I will have to have the 
exact situation there in mind before applying the law to it. 

The Witness: According to the photographs, it was in 
there on the third floor, but not on the fourth floor. That 
was taken last year when I was no longer in the house. 

By Mr. Littlepage: 

O. Mrs. Gibson, you know, do you not, whether that 
gate was—whether there was any gate on the fourth floor ? 
A. There were three gates made for the three floors—not 
the second floor, where the pantry was, because I did not 
use it there, but I had the other three made, and they were 
supposed to be in, but if the servant was careless, of course, 
I can’t tell. 

Q. Were the gates all made alike, Mrs. Gibson? A. 
Like what you have in the photograph; yes. 

Q. What was the size of those gates? A. I haven’t any 
idea, because I don't know about dimensions. 

Q. As a matter of fact, Mrs. Gibson, do you know, or 
do you not know, whether that gate was on the fourth 
floor? A. I don’t know whether it was in. There was 
one for the fourth floor (italics supplied), and there was 
one for the third floor, and for the first floor. 

Q. Well, had you seen that gate in? A. Yes, I had. 

Q. Well, how was the gate constructed? A. Just like 
the one you have in the photograph. 
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Mr. Littlepage: Well, the one in the photograph, if your 

Honor please, appears- j 

The Witness: It could not be opened this way! (illus¬ 
trating). 

Mr. Littlepage (continuing)—to be on hinges. 

By Mr. Littlepage: 

Q. Is that correct? A. Yes; that is correct. 

Q. And the hinges secured into the wall? A. I suppose 
so. I don’t know that I particularly noticed. 

By the Court: 

Q. Well, was the one on the fourth floor the same! in that 
respect? Was that hung on hinges? A. I supppse so; 
yes. 

Q. I thought you said it was one that could be lifted 
out? A. Well, I suppose it could be lifted off the hinges. 

By Mr. Littlepage: 

Q. Who put this gate on the fourth floor, Mrs. Gibson? 
A. I don’t remember. 

• j 

Q. Who put the gate on the third floor? A. That same 
man put them in all three doors, but I don’t remember 
which carpenter did that, because I employed differeht ones. 

O. When were they put there? A. After I went to live 
in the house. 

By the Court: j 

Q. That will cover the whole period. Can’t ybu be a 
little more definite than that? A. I can’t say definitely 
just when. I suppose when I realized the danger of that 
elevator-shaft. i 
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By Mr. Littlepage: 

Q. Can you from refreshing your recollection identify or 
recollect what carpenter you employed to put in the gate on 
the fourth floor? A. No, I can not. 

By the Court: 

Q. Did you ever look to see whether there were any 
hinges there on the fourth floor door? A. No, but I pre¬ 
sume there were. 

Q. Well, I did not ask you to presume. Did you ever 
look to see whether there were? A. I know the gate was 
there, and I suppose the hinges were there, too. 

Q. I mean, after this accident, did you go there and see 
whether there was any gate there or not? A. There was 
no gate there when I looked at it. 

Q. Did you go and look at it? A. Yes, I did, sir. 

O. What did you find ? A. I did not find any gate. 

O. Did you find any hinges here? A. I don’t remem¬ 
ber. I didn’t look for hinges. 

O. Did you find any gate there. A. No, I did not. 

Q. Have you ever seen the gate since? A. Yes; it is 
downstairs in the basement. 

Q. When did you see it down there. A. After I in¬ 
quired where the gate was. 

O. When was that ? A. I went up and looked and it was 
not in the door at the time, and I inquired why. I suppose 
I did it the next day or two. 

Q. Then you found it—A. In the basement. 

Q. You were directed to the basement, were you? A. 
Yes. 

A. And you found it down there? A. Yes. 

Q. Was it replaced then. A. It zi>as (italics supplied). 

O. Did you see it replaced? A. I did. (Italics sup¬ 
plied.) 



Q. Did you know whether or not there were hinges on 
it then? A. I suppose so, yes. ! 

Q. Did you see it on its hinges? A. I didn't particu¬ 
larly notice the hinges. ; 

Q. You do not know whether there were or npt? A. 
I didn’t take particular notice of that. It seemed p detail 
to me, then—the hinges. j 

Mr. Littlepage: I think there are no furthejr ques¬ 
tions, your Honor. 

I 

By Mr. McKenney: ! 

Q. The question apparently is that when this gatef was in 
this position on the fourth floor, whether it was a gate that 
swung on hinges. A. Yes, it did swing. Then it must 
have been on hinges. 

Q. Did it have a knob that would latch when itj was in 
position? A. Yes. 

Q. So that if the knob was turned the gate would un¬ 
latch, it would swing open on hinges? A. Yes. 

Q. Did it have to be opened for the purpose of making 
use of it for the carrying of wood and fuel and | clothes, 
as they said, to get into and off of that elevator? |A. Yes. 

Q. So that when, after the accident, you looked about 
to find out whether the gate was there, and you found it 
was not there, and someone told you the gate was in the 
cellar. A. Yes. 

O. And you went to the cellar? A. It was thje second 
man whose duty it was to run that that I inquired jof ? 

O. Oh, he told you it was downstairs? A. Ye^. 

O. And then did you order him to replace it? j A. Yes, 
I did. ’ !, 

Q. And after you had ordered him to replace itj did you 
actually see that it had been placed in position? A. Yes. 
(Italics supplied.) 
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Q. And then you saw it fixed as for the purpose of use 
it was necessary to fix it? A. Yes. 

And thereupon the defendant rested and the plaintiff an¬ 
nounced 'her evidence closed. 

Thereafter by leave of Court upon the following day the 
case was reopened in order that the defendant might cor¬ 
rect her testimony as follows: 

Direct examination. 

By Mr. McKenney: 

Q. Mrs. Gibson, yesterday you stated that there had, 
at some time or other, been, gates, or a swinging gate, 
provided by your order and installed at this fourth 
floor and that you had seen it in place, and that after 
the accident your attention had been called to this gate, 
or a gate, as being in the cellar, and that you had or¬ 
dered it restored at some time subsequent to the acci¬ 
dent. You placed that gate as being inside of the door 
opening into the elevator shaft at the fourth floor. 
Have you refreshed your recollection respecting that 
matter, and if so, is there any correction which you 
would like to make of your testimony heretofore given 
in the record? A. Yes, sir. I became confused in 
my recollection yesterday. I did remember there were 
three swinging doors—I mean small gates, not swing¬ 
ing doors, but gates—so I went up with Mr. McKen¬ 
ney to the house and looked over the situation and 
found that I was mistaken in my recollection. I had 
ordered three and there were three of the small gates, 
but one was for the nursery floor and the other two— 
one in the back hall and one in the front hall—to pro¬ 
tect the children from the staircase. 

Q. That is, three gates were all used on the third 
floor? A. Yes, sir. 

Q. One in the entrance to the elevator on that floor? 
A. Yes, sir. 

Q. And where were the other two? A. Back stairs 
and one on the front steps. 


Q. On the landing? A. Which could" be placed in. 

Q. With your recollection so refreshed, do ybu re¬ 
call, or did you so testify, or what is the fact with re¬ 
spect to there having been at any time withiii your 
knowledge or understanding any swinging gate inside 
of the door going into the elevator shaft at the fourth 
floor? A. No, sir; there was not. 

Q. Never had been? A. Not so far as I knpw.” 

It clearly appears from appellant’s (defendant’sI) own 
testimony that she, in fact, knew nothing about the; condi¬ 
tions of the fourth floor opening to the elevator shaft, but 
that she correctly stated the matter when she said regard¬ 
ing the suppositious inside gate for the fourth floor— 
“* * * g a te should have been in at the top floor” 

(R: 18). If she had known that there was no gate at the 
fourth floor opening to the shaft, she would in alj prob¬ 
ability have had one put there, because by her own testimony 
she recognized the danger when the matter was brought to 
her attention of an. elevator shaft upon the fourth floor of 
a house, within three feet of and directly opposite! to the 
head of a stairway, guarded only by an ordinary door ex¬ 
actly like all other room doors in that part of the; house. 
A door upon which there was neither safety latch; heavy 
spring or warning sign. 

It was, of course, the legal duty of the appellant to know 
of the dangerous condition existing upon her property. 
She had ample opportunity to know, having lived; in the 
house several years (R. -14). 

“Where the defect in an appliance is showti to be 
structural and is of such a character as to render it 
unsafe it may be inferred that the employer wafe aware 
of the defect and an employee who has been injbred by 
such an appliance need not show that the master knew 
that it was defective.” Citing 

Union Pac. vs. James, 56 Fed., 1001. 
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Donohue vs. Drown, 154 Mass., 21, and others, 
26 Cyc., 1144. 

B. The witness, Caroline Schneider, when questioned re¬ 
garding the fourth floor elevator door, made answer which 
clearly showed that the concern of her mistress was as to 
the elevator door upon the third floor, for she identifies the 
location, fully by the sewing room and nursery, thus— 

Q. How was this elevator door on the fourth floor 
usually fastened? A. Well, it was always locked. 

Q. Just describe the lock. A. It was a door with a 
knob, and the key was in it. The key was in the door, 
and the key was locked, there was a knob on the side 
of the door, where the key was supposed to hang up 
all the time on it. 

Q. Did you have any instructions in regard to keep¬ 
ing that door locked? A. Yes. 

Q. What were those instructions? A. Mrs. Gibson 
often said to me, myself and all the girls, “Is that door 
locked?” You see the sewing room was next to the 
nursery, where the little girl was in the room, and I 
know myself that sometimes when the madam went in 
the nursery—on the second floor, there is a door to the 
elevator, and right next to it is the sewing room, and 
Mrs. Gibson had the habit of coming out from the 
nursery and grabbing hold from the knob of the eleva¬ 
tor to see if it was locked. 

Q. You mean, testing it? A. Yes; testing it, and 
she often said, “I want that door kept locked,” and 
asked us if it is locked (R. 15). 

The statement prepared by counsel of what Hugh Mc¬ 
Farland (the witness beyond the jurisdiction of the Court) 
would testify to, and upon which no cross-examination was 
possible, contains the statement that Mrs. Gibson’s instruc¬ 
tions to all employees to keep all elevator doors locked were 
frequently repeated, “because of the presence of her young 
children who were accustomed to roam about the house.” 
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Also, that “he had never seen the plaintiff (appellee) in the 
vicinity of the sleeping rooms on the fourth floor" (;R. 16). 
The evidence is that the children's playrooms were on the 
fourth floor front of the house, that the plaintiff jhad no 
reason at any time to make use of the back part of the fourth 
floor; that she did not go into that part and ther£ was a 
door that shut it off (R. 12), also, that the plaintiff had 
entire charge of defendant’s little girl and part charge of 
her little boy, therefore it seems but a reasonable conclusion 
that the children did not roam over the back par) of the 
fourth floor of the house where the servants’ quarters were, 
and that the appellant (defendant below) not only! did not 
know of physical conditions there, but did not concern her¬ 
self about them. We are, therefore, forced to take issue 
with the statement on page 13 of brief for appellant in 
applying to the fourth floor the following: “Defend;|mt often 
tried the door to see if it was locked, and often said', T want 

i 

that door kept locked.’ ” 


III. APPELLANT’S ASSIGNMENT OF ERJRORS. 

The four errors assigned present briefly stated! the fol¬ 
lowing questions: I 

Did the learned trial Court err in ! 

A. Not directing a verdict for the defendant upon the 
whole case ? 

B. In admitting evidence and photographs of plaintiff 

as to gate inside of the door at the elevator shafi opening 
upon the third floor? | 

C. In submitting to the jury the question of faqt whether 
the plaintiff at the time of the occurrence which Resulted in 
the injury was acting within the scope of her employment? 

D. In not instructing the jury that if negligenjce existed 

it was the negligence of a fellow servant. | 

i 

These will be considered in the order stated. I 
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A. 

DID THE COURT ERR IN NOT DIRECTING A 
VERDICT FOR THE DEFENDANT UPON THE 
WHOLE CASE? 

In the case of Asphalt Block & Tile Co. vs. Mackey, 15 
App. D. C., 410, this Court, in considering the question of 
directed verdicts, stated: 

“Upon this subject it has been held by the Supreme 
Court of the United States that ‘a case should not be 
withdrawn from the jury unless the conclusion, follows 
as a matter of law that no recovery can be had upon 
any view which can properly be taken of the facts 
which the evidence tends to establish.’ Gardner vs. 
Mich. Central R. R. Co., 150 U. S., 349. And con¬ 
versely of this, ‘When the evidence given at the trial 
with all the inferences that the jury could justly draw 
from it, is insufficient to support a verdict for the 
plaintiff, then the Court may direct a verdict for the de¬ 
fendant, but not otherwise.’ Randall vs. B. & O. 
R. R., 109 U. S., 409; Adams vs. Wash. & G. R. R. 
Co., 9 App. D. C., 26; Dodge vs. Rush, 28 App. D. C., 
149; Sprow vs. Staples, 38 App. D. C., 219.” 

The learned trial Court clearly stated the issues of fact 
as follows: 

“* * * jf the jury should find that the elevator 

well or the door in the condition in. which it was was 
so dangerous as to constitute neglect on the part of the 
defendant to perform the duty which the law casts upon 
her, there might be recovery, unless the plaintiff herself 
was guilty of contributory negligence * * *” 

(R. 23). 

We respectfully submit that the questions of negligence 
and contributory negligence in this case were questions 



which of necessity under the law must have been determined 
by the jury. 

B. I 

DID THE COURT ERR IN ADMITTING EVIDENCE 
AND PHOTOGRAPHS OF PLAINTIFF AS TO 
GATE INSDE OF THE DOOR AT THE ELEVA¬ 
TOR OPENING UPON THE THIRD FLOOR? 

The pleadings in this case put in issue the character of 
all the openings to the elevator shaft, not merely the open¬ 
ing upon the fourth floor (R. 2, 3). 

The plaintiff was in a private home where she hacjl a right 
to expect reasonably safe conditions and no reason to an¬ 
ticipate that one step through an ordinary door, left ajar 
would precipitate her into a virtual death trap. She knew 
that the third floor elevator shaft was protected by an in¬ 
side gate. Had it not been she would have had a [warning 
because of her familiarity with the third floor conditions 
that to open an ordinary door in that house and take one 
step forward in the dark might mean a fall into thej elevator 
shaft. She had a right to and did undoubtedly r^ly, even 
if subconsciously, upon her knowledge of the third floor 
conditions in moving forward from the fourth flexor stair¬ 
way. By her statement that she trod “into this dumb¬ 
waiter which she had not realized was there” (R. Ill), she 
manifestly meant—she did not know the danger was there; 
nor had she any reason to anticipate it. j 

If the defendant had any valid objection to the admis¬ 
sion of this testimony which we do not admit the objection 
was subsequently waived by the introduction of testimony 
by the defendant as to the third floor conditions (RJ 18, 19). 

Defendant might have endeavored to confine the evidence 
to the fourth floor opening by a preliminary motiorj to strike 
out, but did not do so. 
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The plaintiff testified that she knew there was an eleva¬ 
tor in the house because she had seen the open door and 
gate on the third floor; that the photograph was a correct 
representation of the conditions as she knew them. 

We submit that the testimony was relevant and proper. 

In Taylor vs. Carew Mfg. Co., 143 Mass., 470, cited by 
defendant, the Court held that the testimony “was imma¬ 
terial” but not that it was inadmissible. 

We do not understand from reading the case that the 
pleadings put in issue the character of other openings in the 
elevator shaft, nor do we understand that there was any 
foundation in the pleadings in the case of Weaver vs. 
B. & O. R. R. Co., 3 App. D. C., 436, cited by defendant 
for the testimony sought to be introduced as to the width 
of bridges on other railroads. 

C. 

DID THE COURT ERR IN SUBMITTING TO THE 
JURY THE QUESTION OF FACT, WHETHER 
THE PLAINTIFF AT THE TIME OF THE OC¬ 
CURRENCE WAS ACTING WITHIN THE 
SCOPE OF HER EMPLOYMENT? 

The testimony of the plaintiff was that she had been asked 
to “call” or “find” Hugh (R. 10). The defendant testified 
that she said in answer to plaintiff’s statement, “I will go 
and get him”—“Don’t bother to go; just call, as he is not 
in the pantry and not downstairs; he may be in his room” 
(R. 17). The jury had full opportunity to judge of the 
defendant’s memory in her testimony when she first stated 
there was and afterwards that there was not a gate on the 
fourth floor (R. 18, 22). 

In discussing this evidence, counsel for appellant, on page 
26 of their brief, virtually admit that the plaintiff was at 




the time of the occurrence busying herself upon her em¬ 
ployer’s business. 

Conceding for the moment only that the defendant did 
say “call" Hugh. What could she have meant or expected 
the plaintiff to do? Stand where they both then were and- 
raise her voice? Manifestly defendant meant and intended 
that the plaintiff should GO to the place where she could 
notify “Hugh" that he was then wanted by his employer. 
The defendant suggested that he might be in his room, 
which both defendant and plaintiff knew to be upstjairs. 

The defendant had come home when the women servants 
were in bed and after “ringing and ringing and ringing" 
(R. 10, 17) was determined to locate the butler’s assistant, 
or second man, if possible. The plaintiff had not retired 
and went forward upon hearing the defendant come up the 
stairs (R. 10, 17). The defendant gave the plaintiff a 
polite command to summons (either “call” or “find”) 
Hugh. 

The defendant (appellant) testified that it was Ijliss Ger- 
nat’s (plaintiff’s) duty to follow her instructions about ser¬ 
vants in the house (R. 18). 

How long would the plaintiff have been retailed as a 
governess in the house if she had refused to exert herself 
by both going and calling (as she did under the circum¬ 
stances) the servant wanted? This was clearly aj question 
of fact, about which there was some conflict of testimony, 
which was properly and necessarily submitted to the jury. 
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D. 

DID THE COURT ERR IN NOT INSTRUCTING 
THE JURY THAT IF NEGLIGENCE EXISTED 
IT WAS THE NEGLIGENCE OF A FELLOW 
SERVANT ? 

The plaintiff was not a fellow servant. 

The man “Hugh” was a vice-principal. 

The plaintiff was a nursery governess, not a domestic 
servant. Fler duties were to take charge of young children. 
Fler “work with the children was chiefly confined to the 
third floor in the rear of the house, where plaintiff had her 
sleeping or bedroom adjoining that of the little girl” (R. 9). 
The HELP slept on the fourth floor, and she had seen them 
come up and down the back stairway (R. 9). She had no 
duties except with the children and no duties in connection 
with the elevator (R. 16), but it was her duty, as the de¬ 
fendant testified, to follow defendant’s instructions about 
scrz’ants in the house (R. 18). 

FELLOW SERVANTS OF DIFFERENT DEPART¬ 
MENTS OF WORK. 

“* * * When the servant is injured by em¬ 

ployees of the same master who are not directly asso¬ 
ciated with him, and with whom he is not immediately 
employed, and whose qualifications for the place they 
occupy he has no means of knowing, and in whose 
selection he has no voice, and over whose conduct and 
actions he has no control, and against whose negligence 
and carelessness he can not protect himself, he may 
recover damages from the master for injuries received 
through their negligence. 

“Ordinarily the question of consociation and the in¬ 
ference to be drawn therefrom are for the jury’s deter¬ 
mination, though the circumstances may be such as to 
make it one of law for the Court.” 18 R. C. L. 760. 


■v 
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Hayes vs. Michigan Central R. R. Co., Ill U. jS., 228, 
was a case where a railroad, directed to build a fence along 
track, failed to do so. an eight-vear-old boy went upon 
the track and was injured. 

The trial Court instructed a verdict for the defendant. 

The Supreme Court (U. S.) reversed the judgnjent and ■ 
ordered a new trial, saying: 

“* * * It is further argued that the direction of 

the Court below was right, because the want of a fence 

. could not reasonably be alleged as the cause of the in¬ 
jury. In the sense of an efficient causa causans, this 
is no doubt strictly true; but that is not the sense in 
which the law uses the term in this connection. The 

I 

question is, was it causa sine qua non a cause [which if 
it had not existed, the injury would not haye taken 
place, an occasional cause, and that is a question of 
fact, unless the casual connection is evidently not 
proximate. Milwaukee and St. P. R. R. Co. vs. Kel¬ 
logg, 94 U. S., 469. 

“The rule laid down by Willes, J., in Daniel vs. 
Metropolitan Ry. -Co., L. R. 3, C. P. 216-^22, and 
approved by the Exchequer Chamber L. R. j3, C. R. 
591, and by the House of Lords, L. R. 5, H. L. 45, 
was this. ‘It is necessary for the plaintiff to establish 
by evidence circumstances from which it may fairly be 
inferred that there is reasonable probability that the 
accident resulted from the want of some precaution 
which the defendants might or ought to have| resorted 

to * * ” | 

THE PLAINTIFF DID NOT ASSUME THfe RISK 
OF THE UNUSUAL AND PERILOUS CONDITIONS 
WHICH CAUSED HER GRIEVOUS INJURY] 

“The dangers in respect of which there can be no 
recovery for injuries by virtue of the doctrine of as¬ 
sumption of risk include but according to the generally 
accepted statement do not extend beyond the Ordinary’ 
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risks of the employment or such as are ‘incident’ there¬ 
to. And the ‘ordinary’ risks incident to the service are 
those perils of which employees have notice or which 
are patent and obznons to them” (italics supplied). 18 
R. C. L., 676. 

“It is generally asserted with qualification that the 
employee does not assume the risk of the employer’s 
negligence, but just what conception is embodied by 
this expression is not directly explained. It is reason¬ 
ably certain, however, that what is meant is that the 
employee is barred of recovery for injuries due to 
perils of which he has no knowledge and appreciation’ 
(italics supplied). 18 R. C. L., 6 77. 

The duty to keep the elevator shaft properly guarded by 
an inside gate and securely locked door or some other effi¬ 
cient means was a nondelegable duty of the defendant em¬ 
ployer. When she selected her second man or butler’s as¬ 
sistant to exclusively operate the elevator she created him 
a vice principal. 

“Another exception to the fellow servant doctrine 
as it was originally announced embraces what have been 
termed ‘absolute’ or ‘nondelegable’ duties of the em¬ 
ployer. * * * there are certain duties which the 

employer is absolutely bound to perform * * *. 

If the person to whom performance is confided neglect 
the obligation his negligence is still that of the corpo¬ 
ration (or principal). It is no answer to say that the 
corporation selected a competent person and that such 
person is in other respects a fellow servant of the in¬ 
jured employee. In respect of these duties he can not 
be a fellow servant, he is a vice principal or agent of 
the employer.” 18 R. C. L., 730-731. 

In the case of O’Connor vs. Armour Packing Company, 
158 Fed., which was a case involving the claim of an em- 
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ployee made ill by handling infected meat, the Court in its 

i 

opinion stated upon page 246: 

j 

“It may be stated as a general rule that a master is 
bound to take ordinary and reasonable care not to sub¬ 
ject his servant to unreasonable or extraordinary dan¬ 
gers by putting him to work in dangerous buildings, on 
dangerous premises, or with dangerous tools, machin¬ 
eries or appliances. * * * the duty of the master 

in this respect is primary and unassignable; that is, he 
becomes responsible for the negligence or inexperience 
of anyone to whom he delegates the performance of it. 
4 Thompson on Negligence, Section 3988.” 

In, the case of Railroad Company vs. Ross, 112 U. S., 377, 
it was decided that, “a conductor of a railroad train who 
has a right to command the movement of a train and con¬ 
trol the persons employed upon it, represents the cbmpany 
while performing those duties and does not bear the rela¬ 
tion of fellow’ servant to the engineer and other employees 
on the train.” 

j 

We submit that plaintiff does not come within the class 
referred to in the brief for appellant, w r herein is stated on 
page 48, “* * * It was at most a case of fault on the 

part of co-workers, fellow-servants, who inadvertantly and 
on this single occasion failed to carefully perform; an ele¬ 
ment of the service in which one and all were employed” 
(italics supplied). 

The butler’s assistant, Hugh McFarland, was a vice-prin¬ 
cipal. His own testimony is, “* * * of all the em¬ 

ployees in the house he was the only one that whs called 
upon to use the elevator to or at the fourth floor” (R. 16). 

There was a dangerous contrivance in the house. An 
elevator or dumb-waiter w r hich travelled in a shaft from 
the basement to the fourth floor of the house. Of all the 
servants, “Hugh,” the “butler’s assistant or second man” 
(R. 16), was designated or called upon to use it. 


24 


CONFLICT IN BRIEF FOR APPELLANT. 

There appears to be a conflict in statements contained in 
the brief for appellant upon two points, which we wish to 
note in passing: 

1. Did plaintiff have anything to do with the operation 
of the elevator, or its condition, on the fourth floor? 

Upon page 24, counsel state: 

• 

"The duties of the employee lay within narrow lines 
(italics supplied) their scope being quite definitely de¬ 
scribed, both in the declaration and in the testimony of 
the plaintiff herself (R. 2, 9)A 

Upon page 30 is stated: 

"* * * plaintiff was not employed or called 
upon generally to perform service or duty in connec¬ 
tion with the ‘dumb-waiter’ save only to keep the young 
children, her charges, away from it when it was being 
used. * * 

"* * * The use of the ‘dumb-waiter’ at the 
fourth floor was confided to but a single one of the 
employees, viz., Hugh McFarland * * 

On page 35, reference is made to plaintiff’s presence in 
an unfamiliar portion of the house (the fourth floor rear) 
u where she had nez>er been sent in the performance of duty 
or otherwise * * 

In what appears to be clear contradiction of the fore¬ 
going, counsel state: 

On page 43: 

“* * * The dangers were as obvious to her as 

they were to the employer * * 

On page 33: 

"It was of the duty of the plaintiff, as well as of her 
co-employees to themselves so act as to keep the prem¬ 
ises in proper working order * * 






And again on page 48 is stated : 

i 

“* * * It was at most a case of fault on the 

part of co-workers, fellow-servants, who inadvertently 
and on this single occasion failed to carefully perform 
an element of the service in which one and all were 
engaged (italics supplied). 

2. Was not defendant liable for the injuries received, as 
for “casual negligence?” We invite the Court to!compare 
the following excerpts: 

Upon page 28 counsel state: 

i 

“As commonly expressed, the master is liable to his 
sen-ant, not because of danger in the employment, but 
only by reason of some casual negligence on his part 
in connection therewith (italics supplied). It is a 
prime essential that a casual (italics supplied) relation 
between the alleged negligent act and the injury sus¬ 
tained shall be established * * *.” 

l 

On page 34 is stated: 

“* * * In potentially changing conditions (ital¬ 

ics supplied) the obligations of the master to provide 
reasonably safe places for his servants does not require 
the keeping of the same in safe condition every minute 
of the time * * *” and is cited in support of 

Schneider vs. American Bridge Co., 31 App. D. C., 
420, a case involving injuries to a workman repairing 
a roof. 

i 

On page 48 is stated: 

“* * * It was at most a case of fault on the part 

of co-workers, fellow-servants, who inadvertantly and 
on this single occasion failed” (italics supplied), etc. 

We respectfully submit: 

The casual negligence existed and was in the ^failure of 
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the man “Hugh," the vice-principal, to lock the fourth floor 
elevator door. 

The continuing negligence was the failure of defendant 
to properly guard the shaft at the fourth floor. 

THE LAW. 

No case has been found in the books in which the facts 
and circumstances were identical with the instant case, where 
in a private home an employee, while carrying out the or¬ 
ders of her employer in relation to a matter entirely foreign 
to the device which caused the injury, was injured by an 
essentially dangerous contrivance left unguarded, the ex¬ 
istence of which in its dangerous condition was wholly un¬ 
known to the employee, and the danger of which the em¬ 
ployee from her knowledge of conditions in other parts of 
the house, had no reason to suspect or anticipate. 

Answering in a few words the argument of counsel on 
pages 27, 29, as to inference (italics ours) by jury and lack 
of proof. 

Plaintiff’s proof (in italics) was of a safer condition 
within the very same house, upon the third floor. There 
was no occasion to go outside of the house for proof of 
ordinary usage. The defendant recognized a danger con¬ 
dition, i. c. an unguarded elevator shaft. She put a gate on 
the third floor but utterly failed to put one on the fourth 
floor. 

Defendant herself stated: “* * * the gate should 

have been in at the top floor” (R. 18). 

On page 38 reference is made to Hines vs. Gas Co., 3 
App. D. C.., 369, wherein it was held that a laborer digging 
a ditch to replace old gas pipes was chargeable with knowl¬ 
edge of the danger of escaping fumes. 

On page 39 is cited: 


Sardo vs. Moreland, 17 App. D. C., 219, in which an 
employee jumped off a barrel to put the weight of his body 
on a rope in. an effort to hoist the carcass of a defer. In 
that case the Court said: 

“* * * In our opinion there is no proof' of the 

alleged negligence of the appellees (defendants!) ; and 
on the contrary there is abundant evidence of negligent 
action on, the part of the appellant, or rather of : his ex¬ 
ceedingly improvident exposure of himself to Unneces¬ 
sary danger * * j 

I 

There is also cited Railroad Co. vs. Jones, 95 U. |S., 429, 
in which a railroad employee elected to ride on the pilot of 
an engine. 

We respectfully submit there is no analogy between the 
facts or the law of the three cases just mentioned and the 
case at bar. 


We desire to consider some of the cases cited in brief for 
appellant, pages 41-43, under the caption of “Contributory 
Negligence on Part of Plaintiff at Bar.” 

I 

Clark vs. Fehlhaber, 106 Vs., 803, was a case involving 
a rear cellar stairway, not an elevator. The accident ap¬ 
pears to have been the result of a unique mistake of fact 
upon the part of both parties to the suit. 

Sjoigeen vs. Hall, 53 Mich., 274, was a case where em-* 

J 

ployee was caught by unguarded saw mill which plaintiff 
relied upon negligence of defendants in leaving Wheel un- 
covered. The Court said: j 

“* * * If the accident which occurred was one 

at all likely to happen—if it was a probable conse¬ 
quence of a person working about the wheel that he 
could be caught in it as the plaintiff was—there would 
be ground for pressing this argument. But the acci¬ 
dent can not be said to be one which even a! prudent 
man would have been likely to anticipate *1 * 
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We submit that the foregoing- does not apply to the un¬ 
guarded elevator shaft case at bar. 

In Hilsenbeck vs. Guhring, 131 N. Y., 674, a guest of a 
tenant (to whom owner of building owed no greater duty 
than to tenant) on an errand for his own convenience, 
walked through cellar door, across platform and fell down 
stairs. 

The Court made the following statement: 

“* * * After opening the door one could walk 

along the platform two or three steps before coming to 
the head of the cellar stair, so it could not be claimed 
that the top of the stairs was so close up to the door 
that one in the exercise of ordinary care would be apt 
to fall down the stairs upon the door being opened and 
before he would have a fair or reasonable opportunity 
to notice what was in front of him * * 

We submit, this case is no authority or defense for the 
case at bar, where an ordinary door three feet from the 
head of a stairway led into an unguarded elevator. 

Kaiser vs. Herth, 46 Howard’s Proc. R. 161, was a case 
where visitor to tenant fell down cellar steps, the trap door 
to which had been left open by some one undisclosed. Court 
found .that the various tenants in building used the cellar 
steps and there was no proof that defendant, owner, was in 
any way responsible for door being left open. 

In Campbell vs. Abbott, 176 Mass., 246, plaintiff, for his 
own convenience, entered building in dark, where he had 
never been before without ringing bell, knocking, or en¬ 
deavoring to attract attention, and fell down cellar stairs. 
The Court held he was negligent. 

In the case at bar, plaintiff was calling before and when 
she opened the elevator door. 

None of the foregoing cases have to do with such a dan¬ 
gerous contrivance as an unguarded elevator upon the fourth 
floor of a private home. 


Peake vs. Bull, 90 Wise., 508, was a case where plasterer 
went with owner of the building up stairway to consider 
making contract.for work. Without invitation or Sugges¬ 
tion he stuck his head through a window four feet from 
floor into a well-lighted elevator shaft (in the daytime) and 
elevator operated by tenant descended upon his head. 

Steger vs. Immen, 157 Mich., 494, this was a easel where 
one visiting a friend in a tenement borrowed a key to a 
water closet and sought the same on the fourth floor of the 
building with which he was unfamiliar. He had made use 
of a closet on the third floor and went to the same location 
on the fourth floor, found a door unlocked or unfastened, 
opened it, stepped in and fell through dumb waiter to base- 
ment. j 

I 

The Court said there were two questions raised—whether 
building owner owed the plaintiff any greater duty than that 
to a licensee because on the premises, and the question of 


contributory negligence. It held that plaintiff could not 
recover because of his own negligence. 


Case disposed of upon demurrer. 

Massey vs. Seller, 45 Oregon, 267. Plaintiff, employee 
of one store went to another to exchange jars. Clerk told 
him they must go elsewhere to find size wanted. He began 
to follow clerk but was outdistanced, he then turned about 
to leave building, decided to try to locate toilet, stepjped into 
elevator shaft in dark comer of large room. Dayjtime. 

Donahue vs. Braaf, 107 N. Y. Supp., 377. Several men 
leaving New York saloon late at night were told place was 
closed and directed by bartender to go out through rear 
room. 

’ | 

Plaintiffs (decedent being in advance) opened (Joor and 

fell into elevator shaft. 

The Court found contributory negligence barred recovery. 


saying: 
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“* * * he, the deceased, approached a door 

which had the appearance of being the door of an ele¬ 
vator through which there was a light shining, opened 
the door with his head turned over his shoulder, so that 
he could not see where he was going and stepped into a 
lighted elevator shaft without looking * * *.” 

It also appeared that the room he passed through was well 
lighted and that as he was about to open the elevator door, 
the bartender shouted, “Don't go that way.” 

Swanson, vs. Boutel, 95 Minn., 138. Case where transfer 
man was conducted from rear platform of furniture store 
through “little room'’ (elevator in shaft at first floor) to 
store in endeavoring to return alone he turned knob and 
entered, falling into shaft. The Court (p. 140) said: 

“* * * It must be admitted that defendant has 

used all reasonable precaution in their method of con¬ 
structing and guarding the elevator by means of doors 
zvith a latch and spring lock” (italics supplied). 

There was no elevator conductor, but there was a sign on 
elevator door, and it occurred in daylight. 

Ryerson vs. Bathgate, 67 N. J. L., 337, was a case where 
woman took cat to butcher shop and said to man, “You 
must put her in a closet.” He opened a door part way and 
said, “Put her in here.” The woman ran into the place and 
fell down cellar stairs. 

The Court held her negligent. There was no invitation 
for her to enter and no acquiescence that it was a closet. 

We submit that there is a vast differnce between the case 
at bar and these cited, when the injured persons were upon 
missions for their own convenience and accommodation. 



We respectfully call the Court’s attention to the following 
cases: j. 

Cloff vs. Mear, 134 Pa. State, 203, was a case in which 
the defendant storekeeper had two street doors, of like ap¬ 
pearance from the outside, one leading into the store and the 
other into an elevator or lift shaft. Plaintiff, in the day¬ 
time, intending to enter the store, opened the lift shaft door, 
which had that day been left unlocked (though generally 
kept locked) and fell into shaft and was seriously injured. 

The Court said: 

I 

i 

“In view of the evidence this is not only a clear case 
for submission to the jury, but it was scarcely possible 
for them to come to any other conclusion than that the 
defendants were chargeable with negligence, in leav¬ 
ing the hatchway open and unguarded and thereby 
causing the serious injury that was sustained by the 
plaintiff * * ! 

I 

Foren vs. Rodick, 90 Me., 276, was a case in which the 
main street entrance of double doors to a building had 
22)4 inches to the left of it a single door opening from the 
sidewalk inward upon the same level as the main door. 
Electric lights were at the main door. The single door 
was the entrance to a cellar which was reached by a crude 
ladder (no steps). The plaintiff intended to see a doctor 
whose office was on the second floor and whose sign was 
on the outer wall of the building between the main entrance 
doors and the cellar door. About 9 o’clock in the evening 
the plaintiff, who had never been to the doctor’s office be¬ 
fore, walked down the street, saw the doctor’s sign, opened 
the door, stepped in and fell to the cellar, injuring herself. 

The plaintiff testified in part: 

“I took hold of the knob of the door. I stepped 
with my left foot forward and fell * * * when I 
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opened the door I did not look for anything, because 
I was so sure of my footing * * 

The Court, allowing recovery, said: 

“* * * under the circumstances, upon well set¬ 

tled and familiar rules of law, all persons having any 
occasion to visit any of the offices on the second floor 
on legitimate business, with any of the defendant’s 
tenants, had an implied invitation from the defendants 
to use the common entrance and passageway for that 
purpose; and the defendant owed a duty to all such 
persons which carried with it an obligation to exercise 
reasonable care and prudence to provide a safe and 
suitable entrance to such offices and to have the ap¬ 
proaches thereto so constructed and maintained that 
visitors would not be liable to step into dangerous pit- 
falls by reason of misleading doors and deceptive land¬ 
ings.” Citing: 

Stratton vs. Staples, 59 Me., 94; 

Campbell vs. Portland Sugar Co., 62 Me., 552; 

Sawyer vs. McGillicuddy, 81 Me., 318; 

Shipley vs. 50 Associates, 101 Mass., 251; 

Reading vs. Conway, 126 Mass., 372; 

Camp vs. Wood, 76 N. Y., 92. And several other 
cases. 

<<* * * whether the plaintiff was in the exer¬ 

cise of due care and caution is a question involving 
more difficulty than the defendant’s negligence. * * * 
She was not required to use extraordinary care but 
only such ordinary care and caution as persons of rea¬ 
sonable prudence, care and discretion usually and or¬ 
dinarily exercise under such circumstances. And 
while the question is not free from doubt, it is the 
opinion of the Court after carefully weighing all of 
the evidence, that there is a preponderance in support 
of the proposition that the plaintiff was not guilty of 
contributory negligence, but may fairly be deemed to 
have been in the exercise of ordinary care.” 
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i 

! 

Haywood vs. Merrill, 94 Ill., 349, was a case in which 
a hotel had two doors on a hallway, just alike and only two 
and one-half feet distant, one opening into an unguarded 
elevator well and one to a guest room. A guest, refusing 
the proffer of a bell boy to show him to his room, went 
down a dimly lighted hall at night, opened the wrong door 
and fell down the shaft. The hall doors had numbers in 
white about one inch high which could have been read by 
one intent upon it. 

The Court held that the plaintiff could recover, saying, 
in part: 

* | 

“* * * Conceding that plaintiff was guilty of a 

want of some degree of care, still it was slight in com¬ 
parison with the negligence of defendant, which we 
are on authority of finding of lower court, to believe 
was gross, in permitting the continued existence of 
such an opening in his house after it was known to him 
to be dangerous, both to employees and guests.” 

In the case of Roth vs. Buettell Bros., 142 Iovta, 212, 
about, four o’clock on a stormy afternoon plaintiff walked 
through open door into elevator shaft, supposing elevator 
to be there. Plaintiff alleged negligence in not keeping 
latch to freight elevator door and bar to shaft inside of 
door in repair and to maintain light. 

The Court sustained the verdict, and in the course of its 
opinion stated: 

“* * * From the evidence as a whole the jury 

might well have found that in what he did he relied 
on the door being open, with the bar raised, together 
with what he supposed he saw within. Had the door 
been closed, or the bar in place, in all probability the 
accident zcould not have happened * * *” (italics 

supplied). 
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Armen vs. McLaughlin Co., 1S9 Ill. App., 261, was a case 
where one acting as forewoman in a weighing and packing 
room of a coffee concern where she had been employed 
about a year, went into adjoining “blending rooirT to call 
through freight elevator shaft to boy on upper floor, who 
had been sent to get cans. 

She found elevator door open and knowing that it ought 
not to be open except when the elevator was standing at the 
floor, believed the elevator was there. She was hurried “in 
order to keep the girls going/' She went to the elevator 
shaft in the daytime, took hold of the post of the shaft, 
looked up the shaft, called the boy, and had one foot ready 
to step into the elevator, when she fell to the bottom of the 
shaft. 

There was some conflict of testimony as to exactly how 
the accident occurred. 

The Court, in sustaining the verdict, said: 

“* * * The defendant maintains that if the 

story of the plaintiff is taken as true and accurate, it 
shows on its face contributory negligence on the part 
of the plaintiff which must bar her recovery. It is 
said there could be 'no excuse for such heedless and 
reckless inattention to her surroundings and disregard 
for her own safety' as this story shows, and that on it 
the jury should have been peremptorily instructed for 
the defendant * * *. After repeated and careful 

study of the testimony, the majority of the Court are 
unable to assent to this conclusion. * * * she 

was, in her haste, zealously and diligently attending to 
her employer's business * * 

THE TENDENCY OF THE LAW. 

“* * * Prior to very recent times it was gen¬ 

erally thought to be politic to deny the employee a 
right of recovery merely because he had sustained an 





injury in the course of his employment. He was said 
to have ‘assumed the risk,’ which may he taken to 
mean that the employer has not been guilty of negli¬ 
gence on his part. 

“Social and economic ideals and standard^ have, 
however, undergone revolutionary changes in tjie past 
decade—witness the Workmen’s Compensatiori Acts. 
And we may expect to find the Courts holding, that 
neither contributory negligence nor any other defense 
is available to the employer where it appears that the 
employee was injured while performing his ditties in 
the way contemplated by the contract of service.” 18 
R. C. L., 634. 

“While the employee is bound to exercise vigilance 
to discover the perils by which he is menaced^ he is 
entitled to proceed on the assumption that the employed 
has fulfilled his obligation. The employee may pre¬ 
sume that all precautions required of the employer 
have been taken, and that all tools, appliances and 
places are fit and suitable for his use and occupancy. 
Likewise, he may assume that all employees are com¬ 
petent to discharge their duties without injury to him, 
* * * .” 18 r. c. L., 644. 

We respectfully submit that the appellant (defendant) 
was negligent in that she did not in fact know of the con¬ 
ditions about the elevator on the fourth floor as it was her 
legal duty to know them and her residence in the house 
she owned had given her ample opportunty to know. As a 
consequence she failed to keep the elevator shaft properly 
guarded or protected by a gate inside of the ordinary door 
or by keeping the door securely locked. 

That the defendant zealously and diligently attending to 
her employer’s business in carrying out her command, acted 
as a reasonably prudent person would have done under the 
circumstances and was not guilty of contributory negligence. 

Thompson Sterrett Co. vs. Wilson, 39 App. D. C., 







